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LABOR RELATIONS

EXCEPTIONS TO

COMPULSORY UNION MEMBERSHIP

he personnel director of a
well-known Fortune 500 com-
pany was speaking to a per-
sonnel management class at a

mmesmmm Midwestern university. The
topic of the manager’s presentation was
the current status of labor-management
relations.

Toward the end of the discussion,
he addressed the subject of his own
company’s labor agreement with the
union representing nonsalaried employ-
ees. His comment was, “It’s too bad our
employees have to join the union in or-
der to maintain their employment with
the company. Our contract has a union
shop clause that requires employees to
join the union within 30 days after
employment as a condition of contin-
ued employment. But I know that some
of our employees would prefer not to
join the union.”

The prevailing belief appears to be
that some labor agreements require
compulsory union membership, and
that this requirement is backed by law.
However, this may not always be the
case.

Compulsory unionism is a practice
in which unions, through a collective
bargaining agreement, require that
workers in the bargaining unit repre-
sented by the union become members of
that labor union. Labor unions contend
that universal membership is essential
to the proper functioning of the union
and ensures union control over the
represented workers.! However, al-
though unions generally support the
practice of compulsory unionism,
employers and some employees oppose
compulsory unionism for several
reasons.

From an employee’s perspective,
compulsory unionism represents a se-
vere restriction of freedom of choice.
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The National Labor Relations Act
(NLRA) as amended by Taft-Hartley
protects an individual’s right “to self-
organization, to form, join or assist labor
organizations, to bargain collectively
through representatives of their own
choosing and to engage in other con-
certed activities for the purpose of
collective bargaining or other mutual
aid or protection.” However, it also
guarantees the employees’ right “to re-
frain from any or all such activities ex-
cept to the extent that such rights may
be affected by an agreement requiring
membership in a labor organization as a
condition of employment...”2

There appears to be general mis-

understanding of exactly what the law
requires with regard to employees’ right
to refrain from union activity. As ev-
idence of this general misunderstand-
ing, from October 1, 1986 to September
30, 1987, there were 64 cases processed
by the Region 13 (Chicago Metro Re-
gion) National Labor Relations Board
(NLRB) office involving Section

8(b) (2) allegations. However, only six
of these cases involved allegations of
compulsory unionism.?

It might also be argued that com-
pulsory unionism renders the labor
union undemocratic. That is, employees
who are philosophically opposed to la-
bor unions and do not wish to join are
forced to do so. Further, in the case of
the agency shop, although employees
are not required to formally join the
union, they are required to pay dues and
fees. Thus, these employees support the
union financially, but are not permitted
to participate in union activities. They
are not, for example, permitted to vote
on ratification of the labor agreement to
which they will be bound.+

From the employer’s perspective,
compulsory unionism serves only to
strengthen the hand of the union and
weaken the hand of management.

Employers Are Bound by Some
Union Security Clauses

There are primarily five types of
union security clauses: closed shop,
union shop, maintenance of member-
ship, agency shop and hiring-hall agree-
ments. The specifics of these clauses
include:

Closed shop. The closed shop is the
strongest form of union security and is a
clear example of compulsory unionism.
This type of agreement requires union
membership as a precondition of
employment and continued member-

PERSONNEL JOURNAL / JUNE 1988

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



LABOR RELATIONS

ship as a condition of maintaining
employment. Denial of admission into
the union or expulsion from the union
results in a denial of employment for a
job applicant or loss of employment for
an incumbent.5 Essentially, therefore,
the closed shop gives the union and the
employer equal voices with regard to hir-
ing or firing. The NLRA as amended by

the Taft-Hartley Act no longer permits
the closed shop agreement.6 The mere
existence of a closed shop contract as
well as any discharges thereunder are
unlawful under the NLRA.?

Union shop agreements. A union
shop agreement requires employees to
obtain union membership as a con-
dition of retaining employment. Under
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union shop agreements, employees are
given a specific time frame (usually
based on the date of hire), to obtain
membership in the union.8 Unlike the
closed shop, employees are not required
to be members of the union as a pre-
condition of employment. However, the
NLRA imposes several requirements
upon union shop agreements:

» The union’s authority to enter
into a union security agreement must
not have been revoked in a valid
deauthorization election.?

« Under a valid union shop agree-
ment, an employee may not be required
to join the union until at least 30 days
after the date of hire.1© However, in the
building and construction industry,
union membership may be required af-
ter seven days from the date of hire.!!

« The union shop agreement is
subject to any restrictions imposed un-
der applicable state law. In other words,
the union shop agreement is subject to
any state right-to-work legislation. 2

« Under a valid union shop agree-
ment, an employee may be discharged
for nonmembership only when:
Membership is available to that em-
ployee on the terms and conditions gen-
erally applicable to other members, or:
membership has been denied or ter-
minated for nonpayment of regular
dues or initiation fees required of other
members of the union.!3

A sample union shop agreement
might be worded as follows: *“The com-
pany agrees that it will not employ any
individual who is not or does not within
one month after his or her employment
become and remain a member in good
standing of the union. All present
employees covered by this agreement
who are not members of the union shall
become and remain members in good
standing within 30 days of the date of
this agreement.”14

Maintenance of membership agree-
ments. A maintenance of membership
agreement requires all members of the
bargaining unit who are members of the
union at a specified time (e.g., date of
the labor agreement) or who later be-
come members, to maintain their
membership in the union for the dura-
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tion of the contract as a condition of
continued employment.!5 A typical
maintenance of membership agreement
contains an escape clause that permits
employees who are union members at
the time the agreement becomes effec-
tive to resign from the union within a
specified period. The escape period is
usually between 15 and 30 days after the
contract takes effect.16

The maintenance of membership
agreement is subject to some, but not
all, of the restrictions that apply to
union shop agreements. For example,
the union must enjoy majority status be-
fore entering into a union shop agree-
ment or a maintenance of membership
agreement. On the other hand, because
nonunion employees are not required to
join the union under a maintenance of
membership agreement, the statutory
30-day grace period, or the seven-day
grace period in the building and
construction industry, does not apply.!?

[t is important to point out that
under Section 8(f) of the NLRA,
unions in the building and construction
industry are permitted to enter into
union security agreements before their
majority status has been established.!8
A typical maintenance of membership
agreement might read as follows: “Effec-
tive 15 days after signing this agree-
ment, all employees are members of the
union in good standing, and all employ-
ees who thereafter become members of
the union, shall as a condition of
employment, continue to remain mem-
bers in good standing for the duration of
this agreement.”19

Agency shop agreements. An agency
shop agreement requires all employees
in the bargaining unit to pay regular
dues and initiation fees to the union
regardless of actual membership.20 The
agency shop agreement does not require
actual membership in the labor union,
only payment of regular dues and initia-
tion fees. Therefore, this form of union
security does not result in compulsory
unionism. An example of a typical
agency shop clause reads as follows:
“While this contract is in force, as a
condition of employment the company
will deduct from the wages of each em-
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ployee in the bargaining unit a union
service charge not to exceed $15 per
month, and will forward the agreed
amount of such deductions made each
payroll date to the financial officer des-
ignated by the union, and one half of
the amount will be deducted each pay-
roll period.”2!

Hiring hall agreements. Because of
uncertainty with regard to both the
availability and tenure of employment
in the construction industry, hiring hall
and employment referral agreements are
very common.22 Section 8(f) of the
NLRA specifically authorizes the use of
hiring hall agreements and employment
referral agreements in the building and
construction industry.23 Although hir-
ing hall agreements may benefit both
employers and employees, it is also true

BECAUSE EMPLOYEES
Do Not HAVE TO BECOME
UNION MEMBERS,
EMPLOYERS CAN MORE
READILY DETERMINE
UNION REPRESENTATION.

that the union’s control over hiring and
employment referral may lead to abuses
on the part of the union.24 Specifically,
these abusive practices can be tanta-
mount to the unlawful closed shop if
the union requires membership as a pre-
condition of referring a worker for
employment.25 The most basic rule
regarding unlawful hiring hall practices
is operating in a manner that discrimi-
nates against nonunion applicants.26
Also, any practice that gives preference
to union members over nonmembers in
making referrals is unlawful.2? Thus,
lawful hiring hall agreements and prac-
tices do not constitute compulsory
unionism.

The type of union security clause
that seems to generate the most confu-
sion is the union shop clause. Both
employees and employers assume that
union shop clauses require employees to

become members of the union after
some specified period. However, a care-
ful examination of the law suggests an-
other conclusion.

Section 8(a) (3) of the NLRA
prohibits discrimination against
employees with regard to terms and con-
ditions of employment. It states: “No
employer shall justify any discrimination
against an employee for nonmember-
ship in a labor organization, a) if he has
reasonable grounds for believing that
such membership was not available to
the employee on the same terms and
conditions generally applicable to other
members; or b) if he has reasonable
grounds for believing that membership
was denied or terminated for reasons
other than the failure of the employee to
tender the periodic dues and the initiation
fees uniformly required as a condition of
acquiring or retaining membership.28

Further, Section 8(b) (2) states “It
shall be an unfair labor practice for a la-
bor organization or its agent to cause or
attempt to cause an employer to
discriminate against an employee in
violation of Section (a)(3) or to
discriminate against an employee to
whom membership in such an organiza-
tion has been denied or terminated on
some ground other than his failure to
tender the periodic dues and the initiation
fees uniformly required as a condition of
acquiring or retaining membership. 29

The key phrases in these two key
sections are italicized. Although Section
8(a) (3) means that it is unlawful to
have an agreement between an employer
and a union that provides for com-
pulsory membership in the union after
30 days from the date of hiring, it also
means that the employer may not
discriminate (i.e., discharge) against an
employee pursuant to that agreement
except for nonpayment of dues and initia-
tion fees.3 The only obligation that the
employer or union can enforce against
the individual employee under a union
shop agreement is the obligation to pay
dues and fees. Actual membership in
the union cannot be required under the
union shop contract.3! Thus, tech-
nically, the only reason a union can ex-
pel a member and an employer can

119

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



HAVING A

CONSULTANT
AT YOUR

SIDE. . .

A full year of PERSONNEL JOURNAL
can be at your fingertips now in
convenient slipcase or a sturdy
binder. The simulated leather slip-
case, done in a rich chestnut
brown, keeps your issues neatly on
hand for easy access. The hand-
some, steel-grey binder preserves
and protects your copies for long-
term reference (individual copies
are easily removed and replaced).
Make an attractive addition to
your office library or ready table,
and save a wealth of informa-
tion—order your slipcase or
binder today!

YES! Rush me binders at $9.95 each,
plus $2.75 each shipping and handling.

YES! Rush me slipcases at $9.95 each,
plus $2.75 each shipping and handling.

YES! Rush me sets of both binder and
slipcase for a total of $18.00, plus $4.00 ship-
ping and handling for each set.

California residents add 6% sales tax. All orders
less than $15 must be pre-paid.

Name

Title

Company
Address
City

State Zip

120

LABOR RELATIONS

terminate an employee is if the em-
ployee refuses to pay union dues and/or
initiation fees. Employees cannot be
discharged from employment for refus-
ing to become a member of the union.
Even under a union shop clause, if
employees refuse membership in the
union, but agree to pay dues and fees,
their employment cannot be ter-
minated, nor can the union discriminate
against them in any manner.

Similarly, under a maintenance of
membership agreement, an employee
who resigns after the escape period has
ended his or her obligation to pay dues
to the union for the duration of the
collective bargaining agreement. How-
ever, this obligation to pay union dues is
the only enforceable obligation of the
maintenance of membership agreement.
As with the union shop agreement, Sec-
tion 8(a)(3) and Section 8(b)(2) of the
NLRA prohibits employer or union
discrimination on the basis of non-
membership in the union or for any rea-
son other than nonpayment of dues and
fees.32

Employers Can Better Determine
the Strength of the Union

There are some important implica-
tions of this interpretation of the law for
employers, employees and unions. Be-
cause employees do not have to become
members of the union, the true strength
of the union is more evident. That is,
employers can more readily determine
whether the union continues to repre-
sent a majority of employees. Thus,
employees who perceive that the union
has lost its majority status might be
more prone to file for decertification
elections. Determining majority status
could be more difficult if all employees,
believing the law requires them to do so,
join the union.

Another important advantage for
employees is that they do not have to
join unions when they are philosophi-
cally opposed to such membership. Al-
though the law protects individuals’
rights to join or refrain from joining
unions, under the widespread belief that
union shop clauses legally require
employees to join unions, employees

who are opposed to such membership
have fewer rights relative to those
employees who are pro-union. The pro-
union employee has the opportunity to
exercise his or her right to form and join
a union. However, the anti-union em-
ployee, by believing the union shop
clause requires union membership, does
not have the same freedom of choice.
However, while not widely recognized,
the law does provide employees just this
right to refrain from joining.

Further, only union members are
subject to union discipline.33 For exam-
ple, nonmembers cannot be disciplined
by the union for crossing a union picket
line during a strike. Another important
potential benefit to employees philo-
sophically opposed to union member-
ship has to do with the requirement to
pay periodic dues and initiation fees.
The law requires nonunion employees
subject to a union shop or agency shop
agreement to pay these dues and fees
uniformly as a condition of acquiring or
retaining membership.3 This refers only
to payments used to meet the union’s
current and general obligations.35 Peri-
odic dues and initiation fees do not in-
clude payments for activities from which
the employee who chooses not to join
the union will not benefit. These in-
clude payments to a special strike sup-
port fund,36 payments used to pay off a
mortgage on the union hall,37 union
fines38 or payments to a union benefit
program (such as health insurance) for
which nonmembers are not eligible.3

If this interpretation of the law be-
comes widespread, the potential dis-
advantage to employers is a more
cohesive, and perhaps aggressive, union.
Although membership in the union may
decline, those who remain union mem-
bers are likely to be strongly pro-union.
Thus, union members may become
more cohesive and work harder to
achieve their goals.

Other specific potential dis-
advantages to employers include:

 Union members are usually the
only employees permitted to participate
in a strike vote or contract ratification
vote.40 This means that only employees
loyal to the union will decide whether a
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