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Abstract
This paper is committed primarily to analyzing the foundations of laws in the Constitution which inadvertently risk the safety of U.S. citizens through destabilization. To tie the inquiry into the philosophical roots of the document, the project starts with an overview of Hobbes’s Leviathan. The analysis seeks to establish the shortcomings in Hobbes’s theory which are rooted in his system of human nature and consequently manifest as structural problems within his conceptualized government. Parallels are drawn between the government supported by Hobbes and the government established by the Constitution, and the inherited structural problems within the Constitution are accordingly revealed. Modern psychology is then incorporated to resolve the flaws in Hobbes’s theory of human nature, and methods of legislature are consequentially suggested which are more efficient and stabilizing to representative governments in general.












Old Dogs and New Tricks: The Constitution and The Leviathan
When examining the course of human governments, a trend emerges which reveals a power shift in the world. While monarchs and emperors once dominated, various forms of representative democracies now represent the majority of superpowers. This intriguing drift could perhaps be linked in part to technological innovation; developments like the printing press have certainly contributed to literacy and subsequent educational explosions. If knowledge is power, then more self-sufficient humans would certainly prefer to live with less constraint. Alternatively, this trend might be the result of pure military superiority. History includes countless examples of small volunteer armies decimating larger forces who were driven by the whip. While both of these explanations probably share responsibility with others, another far more predictable trend may render the point moot: No government lasts forever. Whether through revolution or conquest, every government on earth eventually collapses.
To understand the precarious position of the current world powers, then, it may be more helpful to understand why they have not collapsed already despite their relatively weak control over citizens. Ironically, the question itself may contain the answer: Weak control. Government coercion has historically been defined by sovereign might and subsequent citizen submission. The representative democracies, however, tend to avoid military subjugation of their own citizens. Coercion has instead become a psychological effort with complacent citizens controlling themselves, while the iron fist makes glad-handing difficult. This inherent incompatibility also identifies where the risk to republics hides – A shift towards increased control without citizen request. In order to understand this concept of control resulting from the lack thereof, it would be prudent to analyze what is perhaps the most successful manifestation of this model: The United States Constitution. As the foundation for the world’s most powerful country and one of the few examples of bloodless transformation, the Constitution has certainly been one of the crowning achievements of republics. As such, it is also likely to contain only the most common flaws – the common denominators among today’s superpowers that will lead to their apparently inevitable downfall.
The Constitution is strongly rooted in the ideas of social contract and inalienable rights which provide the basis for citizen protection and government oversight. To understand the weaknesses in the Constitution, it is imperative to understand these theories and their originators. Most commonly, John Locke is credited as the purest influencer of the Constitution and is subsequently scrutinized ad nauseam. However, Locke may in fact be too pure of a source. When comparing his work to the early U.S. documents, it becomes obvious that Jefferson has borrowed verbatim from Locke. This overlap makes it difficult to identify which problems are solely in Locke’s writings and which found their way into the Constitution. Thus, by going back to Locke’s primary influence, one might find writings which are distinct enough to create a valuable comparison. In this manner, clear weaknesses may be found which were obvious to both Locke and the framers, but were not corrected for adequately. Thus, the task becomes to sift through the work of Thomas Hobbes in his Leviathan, identify which parts were inherently problematic, demonstrate how they were inadequately corrected for, and finally suggest corrections which may avoid a shift within representative governments towards undesirable increases in the power of the government.
The Foundations of Social Contract
Thomas Hobbes’s primary goal in The Leviathan was to explore the original foundations of government. Since Hobbes believed these institutions are derived ultimately from individuals, he begins with a discussion of human nature and proceeds into a system of government based on this new understanding. Hobbes initially reduces a human’s experiences to Newton’s laws of motion (Kolak & Thomson 206). He first asserts that all human senses are the result of external bodies “pressing” on the proper sense organ. Since these are in fact forces of motion, they must adhere to the relevant laws directing them. Thus, Hobbes concluded that these forces were transmitted to the brain via internal motion; once there, they decelerated according to Newton’s laws of motion. This meant that all senses left impressions within the brain that could be recalled and interpreted. Furthermore, every thought one could have about a sense was the result of such internal motion and its effects (Kolak & Thomson 207). Thus, Hobbes reduced all thoughts about senses to the physics determining the sense itself.
	Hobbes then expands this reduction of senses to be applicable to all human decision-making and consciousness. His first proposition was that humans think in trains of thought. Each thought in succession influencing the next while being combined with constant sensory experience (Kolak & Thomson 207). Additionally, he asserted that complex thoughts were nothing but a type of mathematical equation using words with predetermined values as the units. These two premises led Hobbes to conclude that all thoughts and mental deliberation were ultimately reducible to physical interactions (Kolak & Thomson 208). If one’s thoughts exist in the physical realm in addition to one’s actions, a person is entirely physical. Consequently, it would be impossible for a human to deny physical needs.
	Since men do not exist as members of dualistic realms, Hobbes felt their attributes can be tallied and totaled in terms of the physical universe. When he reflected on this conclusion, he realized that if any man’s qualities were summed and compared to another man’s, any two men on the planet would not be extremely different (Kolak & Thomson 211). Hobbes attributed this truth mainly to two things: (1) Time and experience taught all men prudence equally; and (2) All men are equally assured of their own superiority of mind, and only an equal distribution of wisdom would cause this. Hobbes thought that this equality of capability would lead to an equality of confidence as well. 
According to Hobbes, in a world with limited resources and without codified penalties, two men of equal confidence would fight to satisfy the desires they cannot deny (Kolak & Thomson 211). Furthermore, he believed they would continue to fight even if sufficient resources existed; this would either be to preemptively guarantee one’s safety or to promote one’s reputation (and reputation could discourage others from ever starting conflicts).
Despite what he considered to be proven equality, Hobbes knew that men were not consistent in their ability to utilize their power; that is, all man are weak during times of illness and extreme age. More importantly, the men fighting in Hobbes’s conceptualization would know it too (Kolak & Thomson 214). Hobbes subsequently realized that because (1) all men seek to increase their quality of life through both their own industry and acquisition of resources, and (2) all men desire to avoid their periods of weakness being exploited by others, men would naturally establish social contracts which guaranteed peace to facilitate these goals – Enter the Leviathan.
In Hobbes’s mind, the Leviathan was nothing but an artificial man, with individual parts made up of natural men. This Leviathan, operating with the coordinated actions of those who complete its form, will be stronger than any normal man, and would thus be able to control any such man (Kolak & Thomson 206). This control would allow men to enjoy the peace they require to improve their own qualities of life.
Hobbes understood that freedom-loving men would submit to this system of government only to guarantee their peace (Kolak & Thomson 214). If either their peace or quality of life is threatened, citizens will revoke their consent. Hobbes therefore enumerated the laws of nature to explain how citizens must understand their position within a society if that system is to persevere (Kolak & Thomson 212).  These laws are ultimately derived from the original natural law: A man would not hurt himself in any way. Peace can therefore be understood as no person harming another according to the other’s perception. If peace is broken, the person doing harm would likely be harmed in kind. Hobbes thus created the first law of nature: A man should strive for peace as long as possible; when it is not possible, he should fight with any and every advantage possible. To create this peace, the second law states that every man should be willing to give up all rights except those that he would have another use against him. Without doing this, harm is imminent and inevitable (Kolak & Thomson 213). Finally, Hobbes asserts in his third law that men must act according to the covenants they make, otherwise their covenants are meaningless and their system would collapse back into constant warfare in the state of nature.
These laws of nature were not necessarily true and binding of every man with the exception of the original natural law (with a few exceptions itself). Instead, they were meant as laws that should be followed if a man’s goal of peace is to be realized (Kolak & Thomson 212). Thus, an entirely selfish man should still limit himself according to these laws, lest he lose something far more valuable. If all men making a governing covenant follow these laws, on the other hand, their stability would be far more likely.
With the citizens’ roles clarified, Hobbes turned his attention to the attributes a commonwealth necessarily needed to guarantee this peace. To act as the mind and will of the commonwealth, Hobbes asserted that a sovereign of absolute power was needed. This sovereign was a representative of all the people, and his or their every action represented the will of the people. In this sense, the sovereign could not do injustice to his people; because the sovereign’s actions are ultimately the peoples’ actions and the sovereign has no agreement limiting his rights, injustice is by definition impossible (Kolak & Thomson 216). The sovereign, therefore, should not be punished by his people for any action. Finally, Hobbes concluded that the sovereign necessarily needed the following powers to ensure the success of the institution: (1) The power to demand tacit consent to the covenant made between his subjects; (2) Control over any future covenants that subjects make; (3) The power to make laws and adjudicate disagreements stemming from them; (4) Control over censorship; (5) Final judgment over what promotes or destroys peace, which officers can best serve this purpose, and when to declare war for this ultimate goal of peace; (6) Authority over the militias and taxation powers to fund them (Kolak & Thomson 217). While other powers often given to the sovereign can be transferred to others, Hobbes believed that these six must remain with the sovereign or the stability of the state would be at risk.
This sovereignty could only be organized as a monarch (rule of one), an aristocracy (rule of some), or a democracy (rule of all). In Hobbes’s opinion, a monarchy was the best suited for rule because his or her interests would be most aligned to the public’s and because monarchs are more efficient decision makers than groups of people (Kolak & Thomson 218-19). He did, however, admit that monarchies could pass to infants and that independent leaders are often irresponsible in their use of resources.
Thus, with the final details of crucial structure outlined, Hobbes thought that he had successfully created a system of government founded in human nature. Without a doubt, Hobbes’s theory on the roots and goals of governments was as far-reaching as he had intended. Locke and his followers (including the writers of the Constitution) borrowed heavily from The Leviathan when formulating their own theories. For instance, the preamble to the Constitution begins with the establishment of every citizen as the author. This might also be considered proof of Hobbes’s theory, because the colony had recently returned itself to a state of nature in order to form a new covenant. Additionally, the founders quote Hobbes almost verbatim with statements regarding being created with equal abilities and inherent rights. Both assertions are found clearly in Hobbes’s attempts to describe the human condition. Even many of the amendments themselves are directly taken from conclusions in The Leviathan; Hobbes concludes Chapter XXI, for example, with the caveat that all rights not prohibited by law remain with the people, and this limitation on the sovereign is plainly mirrored in the 9th and 10th amendments. Of course, borrowing intellectual material comes with its risks…
Legislation and The Leviathan
	While the Constitution’s authors were keen to avoid certain shortcomings within the structure proposed by Hobbes, such as an absolute monarchy, other flaws in the theory went unnoticed by both parties and still cause problems for the effectiveness and stability of the country today. The most prevalent difficulty results from a very simple understanding: If a person is not aware of a law, he or she cannot abide by that law. Furthermore, even if that individual is knowledgeable about the regulation, normative focus theory suggests that prescribed behavior will only influence action to the extent that is it salient and perceived applicable (Baron 278). In other words, regulation modifies behavior only if the individual remembers it at the time and knows that the law is applicable to their current actions. This inference, while it may seem to be nothing more than common sense, has implied secondary criticisms which are largely ignored by legislators: Laws must be written simply; the salience of a law competes with its “fitting the crime”; and tacit consent is incompatible with unknown legislation.
This first limitation is also perhaps the most obvious: Laws produced en masse with diction indiscernible even to their authors are entirely ineffective at clarifying prescribed behavior and warning citizens about possible consequences. They are, instead, the product of a representative group that has completely lost touch with their constituents (perhaps by design). To alleviate this problem, then, codified laws must be as concise, comprehendible, and minimal as possible. This will allow citizens to understand restrictions in time to avoid breaking them.
The diction of lawmakers is, unfortunately, the more straightforward and less damaging writing error committed; legislators also consistently define the rights held by the citizens, as in the bill of rights. Now, according to Hobbes’s theory, it is in the nature of all men to seek more power preemptively for safety or reputation. When this is combined with the initial defining of subjects’ rights, those with sovereignty tend to naturally define these as the only rights citizens have. This tendency is in direct opposition to both the 9th amendment and Hobbes’s closing statements, but these principles are generally overlooked because of that human nature to seek more power. If laws were written in the opposite manner – that is, defining what rights the government has, then establishing all others as remaining with the people – leaders in government would not continue to expand their own power (as easily) without the request of the people. A law giving another right to the government will be much more harshly received than one whose wording suggests a protection of the people.
	While this seems a small change, consider the third amendment as a case-in-point. It reads “No Soldier shall, in time of peace, be quartered in any house without the consent of the Owner, nor in time of war, but in a manner to be prescribed by law” (Janda et al. A-12). In its original wording, the amendment seems to grant a basic uninfringeable right. Legislators, however, are free to “prescribe by law” any stipulation they wish under the less stringent voting requirements of standard law rather than amendment. Furthermore, an amendment which, on its surface, seems to do nothing but protect citizens would pass with praise from constituents. Legislators simultaneously gain support from voters while granting the government more situational power.
Consider, then, the inverse of this amendment – which might read something similar to: “A Soldier may, in time of war be quartered in any house, without consent of the Owner, in a manner to be prescribed by law.” The consequences of the amendment have not changed at all, but the wording is far more likely to raise concerns among citizens. Indeed, no legislator would be praised for proposing such an amendment; in fact, allowing one to pass might be tantamount to writing a resignation. This exemplifies the inherent problem in striving to enumerate the rights held by citizens. Inevitably, caveats like the “prescribed by law” addition make their way onto the end of codified citizens’ rights and serve to undermine freedoms while being celebrated by the unknowing citizens.
The defining of government powers, unfortunately, will not be enough to stabilize the system – the focus then falls on the second implied criticism: The competition between the salience required for compliance and the preference for measured response. This problem is not a structural deficit in itself; instead, it is simply a fundamental predicament that the devised systems in The Leviathan and the Constitution fail to address adequately. Due to the abuses some colonists felt under British rule, the framers of the Constitution quickly incorporated the 8th amendment to protect themselves from similar excessive punishments. This preference for punishments “fitting the crime” leads to the laws being less memorable; this decreases the likelihood that potential perpetrators will be salient of the criminal code and consequently increases their tendency to break it. Alternatively, the sovereign in The Leviathan was conceptualized with unlimited powers of reward and punishment. The extreme punishments levied by rash sovereigns will no doubt be more memorable, but they will also incur the distaste of the citizenry. This predicament sets up a spectrum where some preferable balance exists but is, as of yet, unfound.
The solution to this dilemma may be found by shifting the goals of legislation itself. According to theorists, the traditional goals of criminal code are retribution, rehabilitation, incapacitation, and deterrence (Bartol & Bartol 308). Incapacitation implies simply the idea that a criminal in jail will be unable to commit further crimes. Deterrence refers to the intimidating nature of punishments dissuading potential offenders from breaking the law. As discussed earlier, this is problematic due to limits of salience. Retribution is based on the idea that punishment is inherently valuable, and offenders deserve to be punished for their crimes. Finally, rehabilitation is simply the education and training of inmates so that they can become productive members of society again.
Over the past several decades, retribution has been the overwhelming focus of the criminal justice system. In fact, the American Psychological Association was commissioned to evaluate the goals of the criminal justice system and is largely responsible for that emphasis (Bartol & Bartol 309). However, retribution does not seem to hold the value that the APA once attributed to it. It does not seem to grant lasting peace-of-mind to victims, and the inherent value of abusing prisoners has long been rejected in this country (the 8th amendment). In the late 1970’s when the APA task force was gathered, however, retribution was the only pragmatic focus – Rehabilitation was a pipe-dream with little success. As psychology advances, however, more evidence is beginning to surface which suggests that prisoners can indeed be released into society rehabilitated.
As psychology and technology progress into the future, therefore, a de-emphasis of retribution and a focus on rehabilitation seems to be a preferable shift. While Hobbes and the Constitution leave punishment to the discretion of the sovereign, psychology may be a preferable moderator. Citizens will likely be far more supportive of a penal code which simultaneously protects them from criminals and protects the criminals from themselves. Thus, harsher “punishments” may seem longer in terms of time served, but they are conducted in far more congenial circumstances. While this assertion is incredibly dependant on the efficacy of rehabilitation, it is also clear that citizens being subjected to the abuses of jail after such advances are made will not be tolerated by the public.
To some extent, this simplified, rehabilitative legislation alleviates the final implied criticism, unknown legislation’s impact on tacit consent. Unfortunately, this ancillary concern will intensify as political borders expand without a more effective solution. Citizens, unaware of their limitations and responsibilities, cannot act in accordance with regulation. Furthermore, requiring tacit consent without geographic option is indistinguishable from forced contract. That is, because the vast majority of the world is claimed by sovereign nations with existing governments, a dissenter cannot choose to live outside of political boundaries and must accept to live according to a covenant.
This increasingly precarious dilemma, however, cannot be remedied through a change in writing style or focus. Additionally, the current legislative process makes it unlikely that such suggestions would have an impact or even be adhered to. These corrections have a primary goal of making citizens aware of their potential and approved responsibilities, and the vigilance itself poses perhaps the largest threat to many representatives. Consequently, many legislators would resist or ignore such requirements. Oversight facilitated by the government’s structuring, then, becomes crucial to this system functioning as intended. Without it, lawmakers will continue to undermine voters while accumulating votes.
Legislators and The Leviathan
The framers were not ignorant of the problems caused by a lack of oversight. Indeed, both Locke and the colonists criticized governments in which the sovereign was of unlimited power. In their corrections to Hobbes’s theory, however, they may have fallen short of limiting government sufficiently. This is primarily due to the inadequacies of the checks citizens have on the laws themselves rather than the representatives. Within the current system, citizens have only two ways to repeal legislation: (1) By replacing representatives with their votes to another who will change a law, and (2) by instituting a referendum to directly change the law (Janda et al. 131). Neither of these systems operates as effectively as intended, however. Referendums require a mobilization that is extremely difficult among the complacent citizens. Thus, very few laws will ever be repealed by this method; furthermore, only laws that are extremely damaging will be removed. The vast majority of laws are inconveniences that build upon each other, but each law is perceived as no true threat individually. The removal of representatives is also problematic because it does not remove the law itself from the books. Even if a new representative is elected, as soon as he or she is in office, a repeal of the law now constitutes a hit to that official’s power personally and an unpopular move within legislative circles.
This criticism thus brings two important shortcomings into sharp focus. First, government officials have begun to constitute a separate group from the citizens. The 535 representatives in the legislative branch live and work in a very small social sphere. Inevitably, many of them become friends. At first, this may seem beneficial; if representatives are friends, they are more likely to accomplish the goals set before them through cooperation. Cooperation, however, can be detrimental when combined with their separation from the public. Psychology suggests that compliance is much more likely when two parties consider each other a friend (Baron 290). This compliance, however, leads to concessions and add-ons to legislation often at the detriment of the unknowing citizens. Second and more simply, neither representatives nor citizens can be counted on to repeal unnecessary legislation. Citizens are too apathetic in most cases to organize sufficiently, and representatives would be acting in opposition to their own interests unless citizens are threatening expulsion.
While these shortcomings have simple solutions theoretically (simply prohibit friendship and have laws repeal themselves), they are decidedly more difficult to correct practically. Hobbes is silent on these issues, so an analysis of the Constitution alone must suffice. In the original constitution, 56 representative positions in the House were created for four million citizens (Janda et al. 41). This means that each member was responsible for approximately 71,000 constituents. Today, 435 members represent over 300 million citizens, or about 690,000 people each. This is confusing, since technology would easily facilitate far more legislators voting. Essentially, each legislator now represents an impossibly large number of constituents which increases their isolation. Thus, a practical solution to the first limitation, friendship and compliance, is found. If the number of representatives is increased dramatically, it would be far more difficult to both be insulated from a smaller number of constituents and become friends with each of thousands of representatives (e.g. 4,225 if the old ratio was utilized).
The solution to the second limitation, having law repeal itself, seems at first absurd. How can a piece of paper act upon itself? The answer, however, is actually quite simple: Integrated life spans. If legislation were time-stamped with a length of effect, it would automatically repeal itself after that lifespan expired. This is important for two reasons: First, salience is imperative to compliance. Each additional law that remains in effect, however tame, lowers the chance that citizens will be aware of all of them. Second, humans and society are constantly changing. In fact, experience changes us physiologically (Pinel 288). With a society constantly in motion guided by laws that are inherently not, conflict is inevitable. The expiration of laws, however, forces powers that become irrelevant to remain elapsed while others are reevaluated.
These two solutions to how laws are instituted and maintained combine with the previous conclusions of clear government powers in a very powerful way. The system essentially creates a federal government that is constantly fighting to maintain its power. Every cycle of expiration for laws results in the legislators trying to reinstitute their own power under the watchful eye of a vastly more informed and smaller group of constituents. Government powers must therefore be constantly justified. Thus, instead of a system that constantly builds on itself, a representative government would struggle to maintain the power that it has.
Inherent Consequences of Weak Government
The most obvious limitation to this structure, however, is that a government such as this would be so crippled that it would be unable to accomplish its original goal of citizen safety. This was, in fact, the ultimate failure of the Articles of Confederation, whose federal government was so impotent that order within the nation was collapsing. This frailty of the national government was largely attributed to four factors: No taxation power, no independent leadership position (the president), an inability to regulate interstate and foreign commerce, and unanimous voting requirement for amendments (Janda et al. 38). To avoid repeating history, it would be prudent to pay special attention to these four limitations.
Obviously, no infringement on the executive branch has occurred. The president would still be able to act decisively in response to a threat, whether internal or external. This organization also does not call for a unanimous vote to pass amendments, so the government could be modified without another peaceful revolution. The structure might, however, result in poor tax revenues which would subsequently destabilize the government. Additionally, temporary unrestricted trade could result in widespread bankruptcy. If tax or trade code expired periodically, it would temporarily undermine the government. This would be especially true if citizens resisted the new laws, lengthening the deterioration.
Fortunately, money is one of the most motivating issues to voters. If tax and trade codes were some of the few types of laws exempted from expiration dates, they still might be subject to a sufficient level of oversight when combined with the newly required clarity and definition of government powers. Consider, also, that the smaller government which results from fewer laws requires less money. Even if the citizens were extremely resistant to tax increases, the damage would be moderated by the decrease in need.
Another potential problem that might plague this conceptualization is a trampling of minority rights by the majority. The Articles of Confederation may not have lasted long enough to manifest this limitation, but this fear still plagued many of the founders, especially the antifederalists (Janda et al. 49). In defense of the Constitution, James Madison discussed at length the mechanism which would prevent this abuse: Pluralism. In essence, Madison envisioned a country in which a great number of small interests were represented. These interest groups would be offset by a very large and diverse population, preventing any organization from gaining enough power to control the government.
Within the proposed structure, pluralism would combine with federalism (the structuring of government into layers – local, state, federal, etc.) in interesting ways (Janda et al. 43). The vast increase in the number of representatives makes pluralism more powerful. Lobbying becomes less efficient due to sheer volume, and more specialized interest groups are represented due to smaller constituencies. This might effectively eliminate social legislation from the federal government (e.g. the anti-abortion amendment). Instead, an enormous shift towards the lower levels of federalism would occur. Imagine the consequences of the 4,225 representative districts proposed earlier: Each state would be divided into an average of 85 areas. If these districts were able to have their own legislative bodies, incredibly diverse and specialized laws would appear at these lower levels; on a national level, only the most essential and impartial laws would manage to stay on the books. Minority rights would consequently be protected as Madison had envisioned. As an unintended consequence, the modern dilemma of tacit consent would also be alleviated. A dissenter may not be able to remove himself from political boundaries altogether, but extreme federalism offers the chance to relocate into a more fitting social contract without traveling very far.
This refined theory for representative democracies seems to offer some insight into the future. Through an analysis of The Leviathan, many flaws of the U.S. Constitution were identified. Through their discovery, these deficiencies may predict the instability that leads to many republics’ internal collapse. If corrected, governments instituted under the theory of social contract may continue to dominate the globe. More flaws, however, undoubtedly exist undiscovered. Furthermore, the world is sometimes simply too unpredictable; these governments may last regardless of their flaws or collapse despite correcting them. Perhaps along the way to their fate, these governments may empower their citizens while refining social contract into what it was designed to be: Governments serving We the People.
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